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PREFACE 



This pamphlet is a complete revision of the American Civil Liber- 
ties Union’s handbook on academic freedom and civil liberties for 
students in institutions of higher learning, first published in 1961 . 

Given the diversity of colleges and universities — public and 
private, secular and religious, differing traditions, size and aims — 
no set of formulas or prescriptions will fit all situations and prob- 
lems. The guidelines in this pamphlet, developed in consultation 
with educators throughout the country, are offered, therefore, as 
advice on ways in which institutions of higher learning, private as 
well as public, may operate with due regard for the rights of stu- 
dents. In some instances, they go beyond legal requirements estab- 
lished by the law. In view of the rapidity with which new issues are 
arising and different standards evolving, some of our recommenda- 
tions may call for revision in the course of time. 

We believe that academic freedom for students encompasses 
rights to study, discuss and question evidence and opinion sup- 
porting or critical of accepted beliefs, to hear speakers on all points 
of view, io express opinions through all media without censorship, 
and to organize to exercise these rights. In a wider sense, academic 
freedom is analogous to civil liberties in the community at large, 
including not only the right to free inquiry, expression and dissent, 
but the right to due process and equal treatment, assuring for 
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teachers and students the full enjoyment of their constitutional 
liberties. 

The Union has long sought to gain for students a recognition 
of rights that, until recently, were held to apply to teachers only. 
In 1941, the ACLU published a survey entitled, "What Freedom 
for American Students?,” describing the restraints on students’ ac- 
tivities and freedom of expression imposed on the nation’s cam- 
puses. A subsequent statement, “Civil Liberties of Teachers and 
Students — Academic Freedom” (1949), equated certain basic 
students’ rights with faculty rights, emphasizing that the freedom 
to learn is as vital to the educational process as the freedom to 
teach. 

As long-time guardian of civil liberties, the ACLU uses its re- 
sources — those of the national office and of its many affiliates and 
chapters throughout the country — to offer advice and assistance 
when, in its judgment, academic freedom has been infringed upon 
or denied to students. The Union does not work exclusively through 
the courts. In cases involving academic freedom, the ACLU pre- 
fers direct negotiation, supplemented, when deemed desirable, by 
publicity and the assistance of other interested organizations. 

Other current ACLU publications on academic freedom are: 
“Academic Freedom, Academic Responsibility, Academic Due 
Process in Institutions of Higher Learning: A Statement of Prin- 
ciples Concerning the Civil Liberties and Obligations of Teachers 
and Desirable Procedures Involving Academic Freedom in Public 
and Private Colleges and Universities” (1966); and “Academic 
Freedom in the Secondary Schools” (1968). 
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INTRODUCTION 



The past several years have been marked by great tension. Unrest 
among college students, involving confrontations and bordering in 
some cases on rebellion, has swept from one American campus to 
another. Students have asserted the right to participate in decision- 
making in matters relating to student life and discipline;, to the 
formulation of academic policies, and the governance of their 
institutions. Many have also strongly opposed what they consider 
the distortion or perversion of the university’s proper purposes in 
serving ends established by agencies other than the academic com- 
munity. They have condemned, inter alia , the university’s ties to 
military agencies, secret research, the status on campus of the Re- 
serve Officers Training Corps, recruitment for the military or 
defense industries, and the failure adequately to enroll and educate 
black and other disadvantaged Americans. As we enter a new 
decade there is little reason to think that these concerns will abate. 

The American Civ 1 Liberties Union and its Academic Freedom 
Committee recognize that many of the protesters, who include not 
only undergraduate and graduate students but some (particularly 
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younger) faculty members, are moved by deep conviction and 
urgent concern in the attempt to correct what they deern educa- 
tional inequities and, beyond that, to eliminate or mitigate the 
sociall, economic and political injustices of our society. Whatever 
differences of opinion exist with respect to and on how best to serve 
these causes, the ACLU is convinced that methods of protest which 
violate and subvert the basic principles of freedom of expression 
and academic freedom are abhorrent and must be condemned. 

We believe in the right, and are committed to the protection 
of, all peaceful forms of protest, including mass demonstrations, 
picketing, rallies and other dramatic forms. But actions which de- 
prive others of the opportunity to speak or be heard, involve take- 
overs of buildings that disrupt the educational process, incarcera- 
tion of or assaults on persons, destruction of property and rifling 
of files, are anti-civil libertarian and incompatible with the nature 
and functions of educational institutions. 

Fundamental to the very nature of a free society is the convic- 
tion expressed by Mr. Justice Holmes that “the best truth is the 
power of the thought to get itself accepted in the competition of 
the market.” When men govern themselves they have a right to 
decide for themselves which views and proposals are sound and 
which unsound. This means that all points of view are entitled to 
be expressed and heard. This is particularly true in universities 
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which render great services to society when they function as centers 
of free, uncoerced, independent and creative thought and experi- 
ence. Universities have existed and can exist without bricks and 
mortar but they cannot function without freedom of inquiry and 
expression. 

For these reasons, the American Civil Liberties Union has 
from its very inception defended free expression for all groups and 
all points of view, including the most radical and the most unpop- 
ular within the society and the university. To abandon the demo- 
cratic process in the interest of “good” causes, without a willing- 
ness to pay the penalty for civil disobedience, is ito risk the destruc- 
tion of freedom not just for the present but for the future, not just 
for our social order but for any future social order as well. Free- 
dom, the world has learned to its sorrow, is a fragile plant that must 
be protected and cultivated. 

It should be axiomatic that if the college or university* is to 
survive as a free institution without recourse to the law-enforce- 
ment authorities, without interposition by the courts or interfer- 
ence from legislators, it must strive to create its own workable, 



*ln this pamphlet, the words ", college ” and “ university ” are used inter- 
changeably to refer to all institutions of higher education. 
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forward-looking, self-governing society. In addition, as Calvin H. 
Plimpton, President of Amherst College, wrote in a letter ad- 
dressed to President Nixon, on May 2, 1969, in behalf of the entire 
Amherst college community, recognition must be given to the fact 
that part of the turmoil in universities ‘'derives from the distance 
separating the American dream from the American reality.” 

It is obvious that our universities and colleges do not have the 
power to redress the ills of our society. But the more forward-look- 
ing are re-examining their structure and policies to preserve and 
extend the freedom and autonomy of the university community. 
In this connection, the ACLU has already endorsed measures 
which would enhance the role of faculty and students in the govern- 
ing of academic institutions, which set standards for the Reserve 
Officers Training Corps programs to operate on campus in har- 
mony with principles of academic freedom, and which call for 
continuing scrutiny of curricula and extracurricula programs. (The 
ACLU has also taken the position that the present draft system is 
unconstitutional and violates civil liberties guarantees.) 

In this time of challenge and change, the Union trusts that 
the guidelines set forth in this revised edition of ‘'Academic Free- 
dom and Civil Liberties of Students in Colleges and Universities” 
will serve as a basis for discussion and decision for all members of 
the academic community. 
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K. The Student As a Member of 
the Academic C ommunity 



The student’s freedom to learn is a complement of the faculty mem- 
ber’s freedom to teach. An academic community dedicated to its 
ideals will safeguard the one as vigorously as it does the other. 

A. Admission Policies 

Admission to college should not be granted or denied on the basis 
of ethnic origin, race, religion, or political belief or affiliation. In 
order to achieve genuine equality of educational opportunity, col- 
leges may, in respect to persons previously denied opportunity for 
equal educational advantage, properly apply standards and 
methods of evaluating applications different from those used with 
other applicants, as long as these standards and methods are rea- 
sonably designed to increase equality of educational opportunity. 
Massive compensatory programs for educationally deprived stu- 
dents should be simultaneously instituted. 

B. Freedom in the Classroom 

Free and open discussion, speculation and investigation are basic 
to academic freedom. Students as well as teachers should be free 
to present their own opinions and findings. Teachers should evalu- 
ate student performance with scrupulous adherence to professional 
standards and without prejudice to the expression of views that may 
be controversial or unorthodox. 

C. Safeguarding the Privileged Student-Teacher 
Relationship 

The essential safeguard of academic freedom is mutual trust and 
the realization by both student and teacher that their freedom is 
reciprocal. Any abrogation of or restriction on the academic free- 
dom of the one will, inevitably, adversely affect the other. 

1. Inquiries by Outside Agencies. Because the student-teacher 
relationship is a privileged one, the student does not expect that the 
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views he expresses, either orally or in writing, and either in or out- 
side the classroom, will be reported by his professors beyond the 
walls of the college community. If he anticipated that anything he 
said or wrote might be disclosed, he might not feel free to express 
his thoughts and ideas and the critical inquiry, probing and investi- 
gation essential to a free academy might well be impaired. 

The following standards are recommended as general guide- 
lines: when questioned directly by representatives of government 
agencies or by prospective employers of any kind, public or pri- 
vate, or by investigative agencies or other persons, or indirectly by 
the institution’s administrative officers in behalf of such agencies, a 
teacher may safely answer questions which he finds clearly con- 
cerned with the student’s competence and fitness for the job. There 
is always the chance, however, that even questions of this kind will 
inadvertently cause the teacher to violate academic privacy. Ques- 
tions and answers in written form make it easier to avoid pitfalls, 
but the teacher’s alertness is always essential. Ordinarily, questions 
relating to the student’s academic performance as, for example, 
the ability to write clearly, to solve problems, to reason well, to 
direct projects — pose no threat to educational privacy. But ques- 
tions relating to the student’s loyalty and patriotism, his political, 
religious, moral or social beliefs and attitudes, his general outlook, 
his private life may, if answered, violate the student’s academic 
freedom and jeopardize the student-teacher relationship. 

As a safeguard against the danger of placing the student in an 
unfavorable light with government agencies or employers of any 
category, teachers may preface each questionnaire with a brief 
pro forma statement that the academic policy to which they sub- 
scribe makes it inadvisable to answer certain types of questions 
about any or all students. Once this academic policy becomes wide- 
spread, presumptive inferences about individual students will no 
longer be made by employers. 

Even when the student requests his teacher to disclose infor- 
mation other than relating to his academic performance because he 
thinks it would be to his advantage, such disclosure should not be 
made since disclosure in individual cases would raise doubts about 
students who had made no such request. A satisfactory principle, 
therefore, would foreclose disclosure in all cases. 

Faculty senates or other representative faculty bodies, it is 
hoped, will take cognizance of the teacher-disclosure problem, 
recommend action which will leave inviolate the teacher-student 
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relationship, and protect the privacy of the student. (See VII., 
“Confidentiality of Student Records.”) 

2. Use of Electronic Recording Devices . Television cameras, 

tape recorders and similar devices are being used with increasing 
frequency for educational purposes in colleges and universities. 
The use of such equipment in classrooms, in an ethical manner and 
for legitimate educational purposes, is not to be criticized. Caution 
must be exercised, however, to prevent the misuse of sight and 
sound recordings where they are likely to inhibit free and open 
discussion by teacher and student. Students who wish to use tape 
recorders for the purpose of recording class lectures and/or dis- 
cussions should do so only with the explicit knowledge and con- 
sent of the teacher and participants, and then only for that pur- 
pose. A faculty-student committee should establish guidelines for 
the use of electronic recording devices and for the disposition of 
records which are made. 

D. The Student’s Role in the Formulation 
of Academic Policy 

Colleges and universities should take whatever steps are necessary 
to enable student representatives to participate in an effective 
capacity with the faculty and administration in determining at 
every level, beginning with the departmental, such basic educa- 
tional policies as course offerings and curriculum; the manner of 
grading; class size; standards for evaluating the performance of 
faculty members; and the relative allocation of the institution’s 
resources among its various educational programs. Determination 
of what constitutes participation in an effective capacity in specific 
areas of decision-making may be assessed by individual institutions 
in accordance with reasonable standards. Student participation in 
some areas may be solely advisory, while in other areas, a voting 
role would be appropriate. 

E. The Ethics of Scholarship 

So that students may become fully aware of the ethics of scholar- 
ship, the faculty should draw up a clear statement as to what con- 
stitutes plagiarism, setting forth principles the students will under- 
stand and respect. This should be made available to students. Any 
student charged with such a violation should be accorded a due 
process hearing as outlined in Chapter V. 
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II. Extracurricular Activities 



Students receive their college education not only in the classroom 
but also in out-of-class activities which they themselves organize 
through their association with fellow students, the student press, 
student organizations and in other ways. It is vital, therefore, that 
their freedom as campus citizens be respected and ensured. 

A. Student Government 

Student government in the past has had as one of its chief functions 
the regulation of student-sponsored activities, organizations, pub- 
lications, etc. In exercising this function, no student government 
should be permitted to allocate resources so as to bar or intimidate 
any campus organization or publication nor make regulations 
which violate basic principles of academic freedom and civil 
liberties. 

1. Election Procedures. Delegates to the student government 
should be elected by democratic process by the student body and 
should not represent merely clubs or organizations. Designation of 
officers, committees, and boards should also be by democratic 
process, should be non-discriminatory, and should not be subject 
either to administrative or faculty approval. Any enrolled student 
should be eligible for election to student office. In universities, 
graduate students should be afforded the opportunity to participate 
in student government. 

2. Funding . Operational funds should be supplied by the stu- 

dents themselves or the college administration. No student govern- 
ment, nor its national affiliate, should be covertly subsidized by any 
governmental agency. 

B. Student Clubs and Societies 

1. The Right to Organize. Students should be free, without re- 
straint by either the college administration or the student govern- 
ment, to organize and join campus clubs or associations for educa- 
tional, political, social, religious or cultural purposes. No such 
organization should discriminate on grounds of race, religion, color 
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or national origin. The administration should not discriminate 
against a student because of membership in any campus organi- 
zation. 

The guidelines in this section apply to student organizations 
that seek official university recognition, subsidy, or free use of 
university facilities. They do not necessarily apply to off-campus 
organizations or those which do not have these privileges. (See 
Section III. B., Students’ Political Freedom Off-Campus.) 

2. Registration and Disclosure. A procedure for official recog- 
nition of student organizations may be established by the student 
government. The group applying for recognition may be required 
only to submit the names of its officers and, if considered advisable, 
an affidavit that the organization is composed of students and stat- 
ing their number if related to funding. The names of officers should 
not be disclosed without the consent of the individuals involved. 
The fact of affiliation with any extramural association should not, 
in itself, bar a group from recognition, but disclosure of such fact 
may be required. 

3. Use of Campus Facilities. Meeting rooms and other campus 
facilities should be made available to student organizations on a 
non-discriminatory basis as far as their primary use for educational 
purposes permits. Bulletin boards should be provided for the use 
of student organizations; school-wide circulation of all notices 
and leaflets should be permitted. 

4. Advisers for Organizations . No student organization should 

be required to have a faculty adviser, but if it wishes one, it should 
be free to choose one for itself. An adviser should consult with 
and counsel the organization but should have no authority or re- 
sponsibility to regulate or control its activities. 

C. Student-Sponsored Forums 

Students should have the right to assemble, to select speakers and 
guests, and to discuss issues of their choice. It should be clear to 
the public that an invitation to a speaker does not imply approval 
of the speaker’s views by either the student group or the college 
administration. Students should enjoy the same right as other citi- 
zens to hear different points of view and draw their own conclu- 
sions. When a student group wishes to hear a controversial or so- 
cially unpopular speaker, the college should not require that a 
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spokesman for an opposing viewpoint be scheduled either simul- 
taneously or on a subsequent occasion. 



D. Student Publications 

All student publications — college newspapers, literary and humor 
magazines, academic periodicals and yearbooks — should enjoy full 
freedom of the press, and not be restricted by either the administra- 
tion or the student government. This should be the practice even 
though most college publications, except for the relatively few uni- 
versity dailies which are financially autonomous, are dependent on 
the administration's favor for the use of campus facilities, and are 
subsidized either directly or indirectly by a tax on student funds. 
Student initiation of competing publications should not be dis- 
couraged. 

College newspapers — and so far as appropriate, all student 
publications — whether or not supported from student fees or other 
resources of the college, should impartially cover news and should 
serve as a forum for opposing views on controversial issues as do 
public newspapers. They may also be expected to deal in news 
columns and editorials with the political and social issues that are 
relevant to the concerns of the students as citizens of the larger 
community. Neither the faculty, administration, board of trustees 
nor legislature should be immune from criticism. 

Wherever possible a student newspaper should be financially 
and physically separate from the college, existing a* a legally in- 
dependent corporation. The college would then be absolved from 
legal liability for the publication and bear no direct responsibility 
to the community for the views expressed. In those cases where 
college papers do not enjoy financial independence, no representa- 
tive of the college should exercise veto power in the absence of a 
specific finding of potential libel as determined by an impartial 
legal authority. In no case, however, should the decision of the 
editor or editors be challenged or overruled simply because of pres- 
sure from alumni, the board of trustees, the state legislature, the 
college administration or the student government. 

Where there is a college publications board, it should be com- 
posed of at least a majority of students selected by the student 
government or council, or by some other democratic method. 
Should the board, or in case the paper has no board, an ad hoc 
committee selected by the faculty and student government, 
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maintain that the editor has been guilty of deliberate malice or 
deliberate distortion, the validity of this charge should be deter- 
mined through due process. 

E. Radio and Television 

Campus radio and television stations should enjoy and exercise the 
same editorial freedom as the college press. Stations whose signals 
go beyond the campus operate under a license granted by the 
Federal Communications Commission and, therefore, must con- 
form to the applicable regulations of the Commission. 

F. Artistic Presentations 

The same freedom from censorship enjoyed by other communica- 
tions media should be extended to on-campus artistic presentations. 



III. Students' Political Freedom 



American college students possess the same right to freedom of 
speech, assembly and association as do other residents of the United 
States. They are also subject to the same obligations and responsi- 
bilities as persons who are not members of the academic com- 
munities. 

A. On-Campus 

Students should be free through organized action on campus to 
register their political views or their disapprobation of university 
policies, but within peaceful limits. The use of force on a college 
campus — whether by students, the campus police, or outside police 
called in by the administration — is always to be regretted. Outside 
police should not be summoned to a campus to deal with internal 
problems unless essential and unless all other techniques have 
clearly failed. (See V.D., Law Enforcement on the Campus.) 

Failure of communication among administration, faculty and 
students has been a recurrent cause of campus crises. Prompt 
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consultation by the administration with faculty and student spokes- 
men may serve to prevent potentially disastrous confrontations 
which disrupt the orderly processes of the institution. 

1. Ground Rules . Picketing, demonstrations, sit-ins, or student 

strikes, provided they are conducted in an orderly and non-ob- 
structive manner, are a legitimate mode of expression, whether 
politically motivated or directed against the college administra- 
tion, and should not be prohibited. Demonstrators, however, have 
no right to deprive others of the opportunity to speak or be heard; 
take hostages; physically obstruct the me ^ment of others; or 
otherwise disrupt the educational or institutional processes in a 
way that interferes with the safety or freedom of others. 

Students should be free, atd no special permission be re- 
quired, to distribute pamphlets or collect names for petitions con- 
cerned with campus or off-campm, isenes. 

2. Tripartite Regulations . Regulations governing demonstra- 

tions should be made by a committee of administrators, representa- 
tive faculty, and democratically selected students. The regulations 
should be drawn so as to protect the students’ First Amendment 
rights to the fullest extent possible and, at the same time, ensure 
against disruption of the academic process as, for example, by the 
use of high volume loudspeakers or other techniques which curtail 
the freedom of others. 

B. Off-Campus 

Student participation in off-campus activities such as peace 
marches, civil rights demonstrations, draft protests, picketing, boy- 
cotts, political campaigns, public rallies, non-campus publications 
and acts of civil disobedience is not the legitimate concern of the 
college or university. (See V.C., “Double Penaities”) 

Students, like teachers, have the right to identify themselves 
as members of a particular academic community. But they also 
have the moral obligation not to misrepresent the views of others 
in their academic community. 
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IV. Personal Freedom 



College students should be free to organize their personal lives 
and determine their private behavior free from institutional inter- 
ference. In the past many colleges, with the approval of parents and 
the acquiescence of students, have played the role of surrogate 
parents. This function is now being strongly challenged. An in- 
creasing number of institutions today recognize that students, as 
part of the maturing process, must be permitted to assume re- 
sponsibility for their private lives — even if, in some instances, 
their philosophies or conduct are at variance with traditional 
standards. 

The college community should not regard itself as the arbiter 
of personal behavior or morals, as long as the conduct does not 
interfere with the rights of others. Regulation is appropriate only 
if necessary to protect the health, safety, and academic pursuits 
of members of the academic community. 



Some Specific Areas of Personal Behavior: 

1. Student Residences. Although on-campus living is often re- 
garded as an important part of the total educational experience, 
it should not be made compulsory. 

2. Personal Appearance. Dress and grooming are modes of 
personal expression and taste which should be left to the individual 
except for reasonable requirements related to health and safety, 
and except for ceremonial occasions the nature of which requires 
particular dress or grooming. 

3. Pregnancy . If a student is pregnant she should be free to 
decide, in consultation with her physician or with college health 
authorities, when to take leave of her studies. 

4. Search and Seizure. A student’s locker should not be opened, 
nor his room searched, without his consent except in conformity 
with the spirit of the Fourth Amendment which requires that a 
warrant first be obtained on a showing of probable cause, sup- 
ported by oath or affirmation, and particularly describing the things 
to be seized. 
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V. Regulations and Disciplinary 
Procedures 



Regulations governing student conduct should be in harmony with 
and essential to the fulfillment of the college’s educational ob- 
jectives. Students should participate fully and effectively in formu- 
lating and adjudicating college regulations governing student con- 
duct. Reasonable procedures should be established and followed 
in enforcing discipline. 

A. Enacting and Promulgating Regulations 

1. Regulations should be clear and unambiguous. Phrases such as 
“conduct unbecoming a student,” or “actions against the best 
interests of the college,” should be avoided because they allow too 
much latitude for interpretation. 

2. The range of penalties for the violation of regulations shoi-'d 
be clearly specified. 

3. Regulations should be published and circulated to the entire 
academic community. 

5 . Academic Due Process 

1. Minor infractions of college regulations, penalized by small 
fines or reprimands which do not become part of a student’s 
permanent record, may be handled summarily by the appropriate 
administrative, faculty or student officer. However, the student 
should have the right to appeal. 

2. In the case of infractions of college regulations which may lead 
to more serious penalties, such as suspension, expulsion, or notation 
on a student’s permanent record, the student is entitled to formal 
procedures in order to prevent a miscarriage of justice. 1 



1 A student may be suspended only in exceptional circumstances involv- 
ing danger tc health, safety or disruption of the educational process . 
Within twc tty-four hours of suspension, or whenever possible prior to 
such action, the student should be given a written statement explaining 
why the suspension could not await a hearing . 
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These procedures should include a formal hearing by a 
student-faculty or a student judicial committee. No member of the 
hearing committee who is involved in the particular case should 
sit in judgment. 

Prior to the hearing the student should be: 

a. advised in writing of the charges against him, including a sum- 
mary of the evidence upon which the charges are based. 

b. advised that he is entitled to be represented and advised at all 
times during the course of the proceedings by a person of his own 
choosing, including outside counsel. 

c. advised of the procedures to be followed at the hearing. 

At the hearing, the student (or his representative) and the 
member of the academic community bringing charges (or his rep- 
resentative) should each have the right to testify, although the 
student should not be compelled to do so, and each should have 
the right to examine and cross-examine witnesses and to present 
documentary and other evidence in support of respective conten- 
tions. The college administration should make available to the stu- 
dent such authority as it may possess to require the presence of 
witnesses and the production of documents at the hearing. A full 
record should be taken at the hearing and it should be made avail- 
able in identical form to the hearing panel, the administration 
and the student. After the hearing is closed, the panel should 
adjudicate the matter before it with reasonable promptness and 
submit its finding and conclusions in writing. Copies thereof should 
be made available in identical form, and at the same time, to the 
administration and the student. The cost should be met by the 
institution. 

3. After completion of summary or formal proceedings, the right 
of appeal should be permitted only to the student. On appeal, the 
decision of the hearing Board should be affirmed, modified or re- 
versed but the penalty, if any, not increased. 

C. Double Penalties 

Respect for the presumption of innocence requires that a college 
not impose academic sanctions for the sole reason that a student 
is or has been involved in criminal proceedings. 

A student charged with or convicted of a crime should not be 
subject to academic sanctions by the college for the same conduct 
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unless the offense is of such a nature that the institution needs 
to impose its own sanction upon the student for the protection 
of other students or to safeguard the academic process. Where 
there is a possibility that testimony and other evidence at a college 
hearing would be subject to disclosure by way of subpoena in a sub- 
sequent court proceeding, college disciplinary hearings should be 
postponed to safeguard the student's right to a fair determination 
in the criminal proceeding. 

Colleges should be especially scrupulous to avoid further sanc- 
tions attendant upon criminal convictions: 

a. for conduct that should have been entitled to the protection 
of the First Amendment even if the student's First Amend- 
ment claim was nof. recognized by the Court which convicted him: 
for example, draft card burning. 

b. for conduct which, while validly punishable, was a peaceable 
act of social, political or religious protest that did not threaten 
the academic process: for example, a trespass or breach of the 
peace. 

c. for refusal to accept military service. (Students who have 
chosen imprisonment as an alternative to military seivice should 
be eligible on release for readmission to a college or university 
without prejudice to opportunities for financial aid.) 

D. Law Enforcement on the Campus 

Police presence on the campus is detrimental to the educational 
mission of the university and should be avoided if at all possible. 
In those last-resort situations, where all efforts to resolve campus 
disorders internally have failed, the institution may have to invite 
police to the campus to maintain or restore public order. 

Guidelines and procedures for summoning off-campus law 
enforcement authorities should be established by a committee rep- 
resenting the administration, faculty and students. This committee 
should also determine the duties and prerogatives of campus secur- 
ity officers. 

The proper function of law officers in crime detection cannot 
be impeded. Members of the academic community, however, 
should not function surreptitiously on campus as agents for law 
enforcement authorities. Such action is harmful to the climate of 
free association essential to a college community. 
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VI. Students and the Military 



Colleges have an educational function to perform and should not 
become an adjunct of the military. Such a development would 
constitute a threat to their survival as centers of critical inquiry. 

A . Extent of Cooperation with the Selective 
Service System 

Information concerning the student’s enrollment and standing 
should be submitted to Selective Service by the college only at the 
request of the student . 2 

B. Unconstitutional Reclassification 

Draft boards should be considered to have violated the First 
Amendment when they cancel the deferment of students because 
they have participated in anti-war demonstrations . 3 



C. Recruitment on Campus 

Unless a college bars all occupational recruitment of students, the 
Army, Navy and Air Force should be allowed the same campus 
facilities as other government agencies and private corporations . 4 



z /n a fetter to the ACLU , dated December 2, 1968, Deputy Director 
of Selective Service, Daniel O. Omer , stated: ", The responsibility for 
keeping a selective service board informed regarding the current 
student status of a registrant is upon the registrant himself and not 
upon the college ” 

*The ACLU has protested as unconstitutional the recommendation 
to draft boards from Selective Service Director General Lewis B. 
Hershey, on October 26, 1967, that any student adjudged to have 
interfered " illegally ” with draft processes or military recruitment 
be deprived of his deferment and ;•» classified on the ground that 
his action was not " in the national interest In a case brought by 
the ACLU (Gutknecht v. U.S., 38 U.S. L.W. 4075 Jan., 1969), the 
Supreme Court ruled that draft boards do not have legal power to 
accelerate the induction of young men because they turn in their 
. draft cards or otherwise violate the Selective Service Act . 

4 Since on-campus recruitment is essentially a service to students and 
not central to the educational purposes of the university, colleges 
may prohibit all recruitment as a matter of institutional policy . 



D. ROTC 

On campuses where Reserve Officer Training Corps programs exist, 
student enrollment should be on a voluntary basis. Academic credit 
should be granted only for those ROTC courses which are accept- 
able to and under the control of the regular faculty. ROTC in- 
structors should not hold academic rank unless they are members 
of an academic department subject to the regular procedures of 
appointment and removal. All ROTC programs should fully 
observe ACLU policies regarding the maintenance of records 
which relate or refer to social, religious, or political views or asso- 
ciations of the student, as set forth in this pamphlet. (See VII. 
Confidentiality of Student Records.) 



1. No record, including that of conviction in a court of law, should 
be noted in a student’s file unless there is a demonstrable need for 
it which is reasonably related to the basic purposes and necessities 



^Continued 

But if outside recruitment is allowed , the ACLU believes it should 
be on a non-discriminatory basis and in accordance with established 
policies and procedures . Selective exclusions, arising primarily from 
a political controversy , that deny students access to particular re- 
cruiters are discriminatory in their applications and suggest a pos- 
sible infringement of the spirit of the equal protection clause of the 
Constitution. 

5 Without taking a position on the question of whether ROTC pro- 
grams should exist on college campuses , the ACLU has concluded 
that such programs should comply with the standards stated above. 
Programs that fail to meet these standards threaten to undermine 
the value of free inquiry and academic autonomy which are at the 
heart of academic freedom and should, therefore, be eliminated in 
institutions of higher learning. 

°The guidelines recommended for teachers in responding to inquiries 
by outside agencies are also applicable to this section. (See Section 



VIS. Confidentiality of 
Student Records 6 



I.-C., 1.) 
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of the university. 7 Relevant records, such as academic, disci- 
plinary, medical and psychiatric, should be maintained in separate 
files. 

2. No mention should be made in any university record of a stu- 
dent’s religious or political beliefs or association. 

3. Access to student records should be confined to authorized uni- 
versity personnel who require access in connection with the per- 
formance of their duties. All persons having access to student 
records should be instructed that the information contained therein 
must be kept confidential, and should be required to sign and date 
their adherence to this procedure. 

4. Particular safeguards should be established with respect to med- 
ical (including psychiatric) records. Such records should be sub- 
ject to the same rules of confidentiality as apply for non-students 
and should not be construed to be ‘student records’ for purposes 
of this section. 

5. Persons outside the university could not have access to student 
academic records without the student’s written permission, or to 
any other records, except in response to a constitutionally valid 
subpoena. 8 

6. The rules regarding the keeping and release of records should 
be made known and available to the university community. 



7 In October, 1966, the United States Civil Service Commission dropped 
all inquiries concerning arrest from its federal employment application 
forms, stating that such queries u infringed the spirit of due process 
and was particularly hurtful to those citizens who were arrested not 
for committing ordinary crimes, but as reprisal for exercising First 
Amendment rights of speech and association in civil right demonstra- 
tions ” 

8 The term “ constitutionally valid subpoena " is used to exclude sub- 
poenas based on political investigation or other situations which, in 
the opinion of the Union, are unconstitutional . 

For example, in August 1966, the then U.S. House Committee on 
Un-American activities subpoenaed from the University of Michigan, 
the University of California at Berkeley, and Stanford University, 
copies of certification or statements of membership filed with the 
university by campus political organizations known to be critical of 
America's involvement in the war in Vietnam . The ACLU sent a letter 
to over 1,000 university and college presidents protesting this action 
by HU AC as one of the most serious breaches of academic freedom 
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Continued 

in recent decades and called upon institutions to resist, in every possible 
legal manner, such subpoenas if extended to other universities and 
colleges. 

In a statement released July, 1967, the American Council on Educa- 
tion, referring to the HU AC subpoenas, said: ‘ 7 / is in the interests 

of the entire academic community to protect vigilantly its traditions 
of free debate and investigation by safeguarding students and their 
records from pressure that may curtail their liberties . . . Colleges and 
universities should discontinue the maintenance of membership lists of 
student organizations, especially those related to matters of political 
belief or action. If rosters of this kind do not exist, they cannot be 
subpoenaed, and the institution is therefore freed of some major ele- 
ments of conflict and from the risks of contempt proceedings or a suit.** 

This issue is of continuing concern in light of the subpoenas issued 
in May, 1969, by the Senate Permanent Subcommittee on Investiga- 
tions to several institutions (including Harvard, Columbia, Cornell, 
Stanford and Boston Universities; the University of California at 
Berkeley, Brooklyn College, and City College of the City University 
of New York) for information on persons and groups allegedly in- 
volved in campus disorders. ' 
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APPENDIX A 

Recent Court Decisions 
on Student Rights 



This appendix briefly reviews some recent court decisions in cases 
involving civil liberties and academic freedom claims by students. 
Many of the principles of academic freedom and civil liberties of 
students have not yet gained legal recognition. Like civil liberties 
generally, their efficacy within our society depends in large part 
upon the general understanding and acceptance of the academic 
community and the community at large. Such community accep- 
tance and court recognition, we may expect, will continue to be 
a process of interaction. Recent cases recognizing various rights 
of students bear witness to that interaction, but also make it more 
difficult to predict future decisions . 1 

Some issues involving academic freedom have never been 
tested in the courts. In still other areas, decisions handed down 
in the past are being challenged as invalid today. Concurrently, 
new constitutional doctrines have recently emerged which have 
yet to be applied in the area of student rights. (Most notable of 
these are doctrines bearing on the constitutional rights of accused 
minors as expounded in the Gault case ; 2 the “unconstitutional con- 
ditions” doctrine which declares that the conferring of a privilege 
may not be conditioned upon withholding constitutional rights; and 
the "state action” concept which binds “private” entities, in this 
case private schools, to the due process and equal protection re- 
quirements if they serve a public function or receive significant 
governmental support.) 

The reader should bear in mind that the decisions noted here 
are highly selective and not comprehensive. They have been com- 
piled for the lay student to provide an indication of judicial trends. 



'Most of the decisions affecting the legal relationships between students 
and institutions of learning have been based on the First and Fourteenth 
Amendments . (See Appendix B.) 

2 In re Gault, 387 U.S. l. (1967). [Extending the specific Bill of Rights 
guarantees to juveniles charged with delinquency in state courts, the 
Supreme Court said ; “Neither the Fourteenth Amendment nor the Bill 
of Rights is for adults alone”] 



si'* 
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Reliance on them in particular instances without consulting an 
attorney must be discouraged. For fuller exposition the reader is 
referred to the sources noted below. 8 

A. Due Process 

1 . Procedural Due Process. The concept of substantive student 
rights would be meaningless if university officials could, at their 
pleasure, ignore them and impose arbitrary penalties for behavior- 
al infractions. Thus, a series of recent court decisions has begun 
to establish the siadent’s legal right to procedural due process in 
disciplinary proceedings that may lead to suspension or expulsion 
from a state college or university. 

In 1961, the U.S. Court of Appeals for the Fifth Circuit de- 
cided the leading case of Dixon v. Alabama State Board of Educa- 
tion . 4 The plantiffs were six students at the all-Negro Alabama 
State College in Montgomery who had been expelled summarily, 
without charges and without a hearing, after participating in a sit-in 
at a segregated lunch counter. "The question presented,” the court 
said, "is whether due process requires notice and some opportunity 
for a hearing before students at a tax-supported college are expelled 
for misconduct. We answer that question In the affirmative.” Stress- 
ing the importance of education to the individual and rejecting the 
idea that attendance at a state university is a privilege rather than 
a right, the court ruled that "the State cannot condition the grant- 
ing of even a privilege upon the renunciation tin a written waiver 
signed upon admission] of the constitutional right of procedural 
due process.” The court further specified that due process included 
"a statement of the specific charges and grounds which, if proven, 
would justify expulsion under the regulations of the Board of Edu- 
cation.” 

The court did not say that a “full-dress hearing, with the right 
to cross-examine witnesses” was required, but ordered the school to 
conduct the "rudiments of adversary proceedings. . . . [T]he student 

9 Moneypenny, “ Toward A Standard for Student Academic Freedom ,” 
28 Law and Comtemp. Problems, 625 (1963); Van Alstyne , u Student 
Academic Freedom and Rule-Making Powers of Public Universities,” 
2 Law in Transition Q.l (1965); O'Neill, “ Reflections on the Academic 
Senate Resolution” 54 Calif. L. Rev. 88 (1966); Heyman, * Some 
Thoughts on University Disciplinary Proceedings ” 54 Calif. Law Re- 
view 73 (1966); “Developments in the Law — Academic Freedom,” 81 
Harv. L. Rev. 1045, March 1968. 

* 294 F. 2d 150 (5th Cir.) cert, denied, 368 U.S. 930 (1961). 



